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In his Theology Brief on Justice and Rights, Professor Nicholas Wolterstorff has
offered an account of justice that distinguishes between first order justice, in which
individuals and institutions act justly in their everyday affairs, and second order jus-
tice, which concerns the laws, sanctions and systems that secure first order justice.
In his account, first order justice is best understood as each person or institution
rendering to others their right or due. Here a right is a morally legitimate claim
which can arise in two ways: firstly, by being conferred as a consequence of a social
practice (such as by entering a contract or holding a public office) or, secondly,
because it is grounded in the dignity of the rights-bearer (such as a natural or
human right).
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Three Distinctives

Right Action or Personal Virtue?

Fundamental to Professor Wolterstorff’s argument is the proposition that justice,
properly and biblically understood, involves an interpersonal, normative state of
affairs concerning how individuals and institutions interact with each other, rather
than a personal virtue or character trait. Focussing on the Greek terms dikaios and
dikaiosuné, he argues that these terms are rarely used in the New Testament to
denote a personal character trait and almost always refer or allude to just or right
action.[1] This appears to distinguish his position from a virtue-based approach,
which understands just conduct to be secondary to, and ultimately attributed to, an

individual’s personal virtue or character. [?

It is not entirely clear, however, how far Professor Wolterstorff wishes to distinguish
his position from virtue-ethics approaches because in several places he refers to jus-
tice as a virtue and he adopts the definition of justice proposed by the Roman jurist
Ulpian, which is nothing other than a definition of the virtue of justice.[3! This is
broadly consistent with the stance taken by Thomas Aquinas when he endorsed
Isidore of Seville’s definition of justice as the particular virtue that ‘makes men
capable of doing just actions’. [4) Wolterstorff appears to acknowledge that human
beings will not act justly unless they themselves have the character and disposition

to do so.

Justice and Judgement

Also fundamental to Professor Wolterstorff’s paper is the proposition that first order
justice is distinct from and more fundamental than second order justice. In his
longer study on the topic, Justice: Rights and Wrongs, Wolterstorff critiques the
argument advanced by Professor Oliver O’Donovan that the biblical texts place
more emphasis on ‘judgment’ - and especially ‘just judgment’ - than they do on
‘justice’ conceived abstractly and generally. [°! According to Wolterstorff, 0’'Donovan
mistakenly considers that the key Hebrew word mishpat, which appears hundreds

of times in the Old Testament, is properly to be understood as referring to the act of
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‘judgment’, rather than the more abstract state of affairs that we call ‘justice’. This a

controversy that | will take up further below.

Justice and Rights

A third distinctive of Professor Wolterstorff’s argument is that the essence of justice
is to accord others their rights. He acknowledges that this emphasis on rights might
be confused with a ‘possessive individualism’ which is based, not on the Bible or on
the Christian tradition, but on the secular philosophies of the Enlightenment. How-
ever, he argues that the idea of natural rights has a much older and more Christian
and biblical provenance. In his book, Justice: Rights and Wrongs, he again takes
issue with O’Donovan on this question of the origin of rights, adopting an important
study by Professor Brian Tierney which showed that church lawyers of the twelfth
century were already using the Latin term jus in a way that designated the particular
subjective rights to which individuals were legally entitled and not only to refer to an
objectively just state of affairs.[®) More recently, however, Professor John Milbank
has entered this controversy, arguing that this misses the point. The argument that
was advanced by specialist scholars such as Michel Villey was not that there was no
concept of subjective right (in the sense that an individual could have a particular
ius in respect of some specific thing) but that the right was not subjectively grounded

in the will and desire of the isolated individual. [ 7!

Practical Consequences

Human Rights and Anti-Discrimination Laws

This is not merely a theoretical argument. 8! These differences of opinion have
practical implications. Professor Wolterstorff draws attention to the importance of
rights-arguments for the advancement of many of the great social justice move-
ments of the twentieth century. While these arguments were framed in the language
of rights, he points out they were directed at various forms of systemic injustice. The
American Civil Rights Act of 1964, for example, prohibited discrimination on the
basis of race, colour, religion, or national origin in the provision of goods and ser-
vices in any place of public accommodation, such as hotels, restaurants and the-

atres. Similarly, the International Convention on the Elimination of All Forms of Racial
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Discrimination, adopted by the General Assembly of the United Nations in 1965,
required signatory states to take measures to eliminate all forms of discrimination
on the basis of race, colour, descent, or national or ethnic origin if that discrimina-
tion has the purpose or effect of nullifying or impairing the recognition, enjoyment
or exercise, on an equal footing, of human rights and fundamental freedoms in the

political, economic, social, cultural or any other field of public life.

Since the 1960s, the scope of anti-discrimination laws has expanded tremendously.
There are now very long lists of protected attributes in most jurisdictions and the
areas in which discrimination is unlawful have multiplied so that even many private
associations and religious organisations are subject to anti-discrimination require-
ments. This raises significant concerns for such organisations because maintenance
of their distinctive religious or other identity depends on their ability to adopt par-
ticular standards of membership or to employ staff who share their religious convic-
tions. In most anti-discrimination laws, the rights of religious groups to maintain
their unique character are protected by special carve-outs that run against the grain
of such laws. Over time, however, the exceptions that protect religious freedom
have contracted, as the underlying premises of anti-discrimination laws have been

pressed to their logical conclusions.

Subjective Grounding of Rights
Why has this happened? As Professor Milbank has argued, rights have come to be

understood as essentially individual and subjective in nature, not only in their legal
expression, but also in their philosophical and theological foundations. [?! On this
view, the individual right not to be discriminated against is considered more basic
and fundamental than the right of a religious group or organisation to maintain its
distinctive character. Accordingly, when there is a conflict between such rights, the
individual right must prevail over the collective right. This is applied even to the
right to religious freedom itself, which is increasingly confined to the personal and
the private, while its corporate and public dimensions are progressively restricted.
There is a lot at stake, therefore, in these debates about the origin and nature of

human rights. [10]



Justice, Judgment and Virtue in the Law 6

Liberal social ontologies tend to understand all social formations and cultural
groups—including the state itself—as compositions of individuals. [*) On this view,
only individuals are ontologically real and have normative weight. Social groups
exist to meet the needs and wants of individuals. They come into being when indi-
viduals deliberately create them or when they are recognised by some positive act
of the state. This means that families, religious communities and cultural groups
tend to be seen as special kinds of voluntary association, like any other voluntary
relationship established within the free market. They have weight in moral, political
and legal deliberation only to the extent that individuals or the state positively
attribute significance to them. As a consequence, in any contest between the rights
of an individual and the rights of a social group, the rights of the individual must
have normative priority. If a group right is, in some particular circumstance, to pre-
vail, it can only be because the group is a vehicle of the rights of the individuals that
compose the group, and the collective sum of these individual rights outweighs the
right of the disaffected individual. This is because the rights of individuals are
regarded as more natural, basic and fundamental than group rights. In this way, as
Benjamin Berger has put it, the ‘[lJaw shapes religion in its own ideological image
and likeness and conceptually confines it to the individual, choice-centred, and pri-

vate dimensions of human life’, [12!

Theological Perspectives

Subsidiarity and Sphere Sovereignty

Within Roman Catholic social thought, the term subsidiarity has come to refer to a
principle which resists the stark duality of individual and state that is characteristic
of liberal political philosophy. [*3] According to Pope John Paul Il, the principle of

subsidiarity recognises that:

a community of a higher order should not interfere in the internal life of a com-
munity of a lower order, depriving the latter of its functions, but rather should
support it in case of need and help to coordinate its activity with the activities of

the rest of society, always with a view to the common good. [ 14!
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Such an approach is often called personalism, because it seeks to affirm two impor-
tant truths about humanity: firstly, the dignity of each individual person and, sec-
ondly, the embedding of each individual within a matrix of associations and com-
munities. Human beings have inherent dignity, but this dignity does not isolate the
individual from his or her social context and does not fixate, as Immanuel Kant did,

on the autonomous will of the individual as the loadstar of ethical reasoning. [1°]

Within Reformed Christian thought, a similar perspective is advanced under the
name of sphere sovereignty. As Professor Wolterstorff has elsewhere pointed out,
sphere sovereignty is the view that human life is ‘differentiated into distinct
spheres’, each with its own authority structure which is not delegated to it by some
external authority but is original to it. [1®) According to its best known advocate,
Dutch theologian and politician Abraham Kuyper, the principle has a theological
basis, namely ‘the Sovereignty of the Triune God over the whole Cosmos, in all its
spheres and kingdoms, visible and invisible’. This ‘primordial Sovereignty’, he
argued, ‘eradiates in mankind in a threefold deduced supremacy’: in the state, in
society and in the church. "] Moreover, according to Kuyper, within society there
are several particular ‘social spheres’—including especially the family, business, sci-
ence and art—which ‘do not derive the law of their life from the superiority of the
state’, but are rather subject directly to the highest authority of God himself. [18] |t
follows, in the words of Kuyper’s fellow reformed theologian, Herman Bavinck, that
the state ought to ‘recognize and maintain the various life spheres of family, church

and culture’ and should respect their independence. [°!

Simple Space or Complex Space?

Subsidiarity and sphere sovereignty are not merely abstract principles. They have
deep roots in Christian reflection on human nature and human sociality. In the thir-
teenth century, Thomas Aquinas modified the position taken by the Greek philoso-
pher Aristotle, by maintaining that human beings are not only political animals, but
also social animals. [2°] Aquinas recognised the existence of what German historian
Otto von Gierke described as a ‘manifold and graduated system’ of ‘intermediating
units’ lying between the individual on the one hand and the empire and church on

the other. 2] John Milbank has called this sort of social arrangement complex
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space, which means that society consists of a whole array of intermediate groups
and institutions, such as guilds, trade unions, religious associations and universi-
ties, that are ‘not simply subordinate to the greater whole’, but rather are formed
into a complex network of ‘free associations and complex varying jurisdictions’. [22
This contrasts with what Milbank calls the simple space of liberal modernity, in
which the only basic terms are the rights of individuals and the power of the
state. [23]In his ground-breaking work, Law and Revolution, Harold Berman has sim-
ilarly argued that the most distinctive characteristic of the Western legal tradition
has been ‘the coexistence and competition within the same community of diverse
jurisdictions and diverse legal systems’, in which no particular community or institu-

tion is necessarily regarded as ‘sovereign’ in any absolute sense. [#]

What is it about Christian faith and practice which historically gave rise to this com-
plex space in which communities and groups have enjoyed an inherent freedom to
associate and govern themselves in order to achieve their particular purposes? The
duality of church and state is an important part of the answer. Its roots lie in the
teaching of Christ that his disciples ought to ‘render to Caesar the things that are
Caesar’s and to God the things that are God’s’ (Luke 20:25). As resident aliens,
whose citizenship is heavenly (/ Peter 1:1, 2:11; Philippians 3:20; Ephesians 2:12,
19), 12°] Christians are counselled to submit to the authorities, acknowledging that
they are instituted by God to punish evil and praise the good (Romans 13:1-7; | Peter
2:13-14). However, in case of conflicting obligations, they are also required to obey
God rather than men (Acts 4:19, 5:29), for Christians are ambassadors of the king-
dom of heaven (Il Corinthians 5:20; Ephesians 6:20) and owe their highest allegiance
to Jesus Christ, who alone is King of kings and Lord of lords (/ Timothy 6:15; Revela-
tion 17:14;19:16).

Two Loves, Two Cities

Reflecting on these teachings, St Augustine of Hippo (354-430) proposed that there
are two cities: the earthly city characterised by love of self and the heavenly city
characterised by love of God. [26] Pope Gelasius | (492-496) taught that whereas the
role of kings and the role of priests had once been combined (such as when the

Roman emperors bore the title pontifex maximus), after Christ the two roles were
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separated on account of ‘human weakness’, each operating in ‘its sphere of opera-
tion’. [27] Consequently there were ‘two swords’ by which the world is ruled: the
consecrated authority of the priests and the royal power. [28] Especially after the
investiture contest of the eleventh and twelfth centuries, the Roman concept of
jurisdiction was used by civil lawyers and canon lawyers to identify the particular
matters that fell within the authority of church and state. [?° In the striking words of
Etienne de Tournai (1128-1203):

In the same city under the same king there are two people. With two people
there are two types of life. With two types of life there are two forms of govern-
ment. From the two forms of government arise two jurisdictions, the city and the
church. The king of the city is Christ. There are two peoples and two orders in the
church, clerics and laypeople. There are two types of life, the spiritual life and
the life of the flesh. There are two types of government, priestly authority and
princely power. There are two jurisdictions, divine and human justice, rights, and

equity. If each is rendered its due, all things will be harmonious. 3]

According to Brian Tierney, it was this insistence on jurisdictional boundaries
between popes and emperors, bishops and kings, priests and princes, that largely
explains the emergence of what we today know as constitutional government. 3!/ |t
meant, in practice, that ‘none of the coexisting ecclesiastical and secular legal sys-
tems that constituted the western legal tradition could claim to be entirely all-inclu-
sive or omnicompetent’ and therefore ‘each had to develop constitutional stan-
dards for locating and limiting sovereignty, for allocating governmental powers
within such sovereignty, and for determining the basic rights and duties of mem-
bers’. [32)In Law and Revolution, Harold Berman has shown how the Western legal
tradition came to be characterised by a plurality of jurisdictions and legal systems—
not only ecclesiastical and imperial—but also royal, urban, feudal, manorial and
mercantile. Berman argues that ‘this plurality of jurisdictions and legal systems’
made ‘the supremacy of law both necessary and possible’. [33] The result was the
complex space to which John Milbank has referred, in which a diversity of ‘interme-

diate’ corporations and associations—religious, scholarly, commercial and profes-
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sional—operated within an overarching framework of law, qualifying the power

claims of secular rulers and helping to keep them within constitutional bounds. [34]

Justice, Judgment and Virtue

The Apostle Paul’s teaching was that rulers were servants of God, responsible to
administer just judgment against wrongdoers (Romans 13:4). [3°] This was consis-
tent with the teaching of the Old Testament, which required kings and judges to
enact just judgment (Deuteronomy 1:16; 16:18). To fulfil this task, it was necessary
that the judges were capable, God-fearing, trustworthy and averse to dishonest gain
(Exodus 18:13-23). In the striking language of Amos 5:24, righteous judgment is com-
pared to a life-giving stream of water. Contrary to the argument of Professor Wolter-
storff, [36] the text does not separate judgment from justice. The passage literally
reads: ‘but let run down like water judgment and righteousness like a stream endur-
ing’. The two key Hebrew terms, mishpat usedaqah, are at the centre of the gram-
matical construction. The same occurs earlier in the passage, where the opposite
ethical evaluation is expressed using the same grammatical construction: ‘you who
turn to wormwood judgment and righteousness in the earth cast down’ (Amos 5:7).
This intimate association between the masculine mishpat (judgment) and the femi-
nine tsedagah (justice) appears many times in the Old Testament and is especially
predicated of David (// Samuel 8:15; Il Chronicles 18:14), Solomon (I Kings 10:9; /I
Chronicles 9:8), the ideal king Messiah (Psalm 99:4; Jeremiah 23:5, 33:15) and funda-
mentally of God himself (Isaiah 33:5; Jeremiah 9:24). [37]

In New Testament times, the Caesars had increasingly asserted the prerogatives of
deity, proclaiming themselves to be gods.[3] Under the influence of Christian
teaching, however, later Roman emperors ‘abandoned their claim to be true divinity
on earth and recognized instead in God the origin of their power’. [3°! From as early
as the eighth century, kings and emperors were expected at their coronations to
swear oaths that they would, among other things, execute justice and mercy in their
judgments, and later, that they would govern in accordance with the established

customs and laws of the realm. [4°]

In his recent book, The Ways of Judgment, Professor O’Donovan distinguishes

between three conceptions of justice: justice-as-right, justice-as-virtue and justice-
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as-judgment. [41] Justice-as-right is a state of affairs in which persons and things are
in an altogether just set of relationships. Justice-as-virtue is an ordered disposition
of the powers of the soul which disposes a person to act justly. Justice-as-judgment
refers to the act of moral discrimination pursuant to which a wrong act or a wrong
state of affairs is effectively set right. Justice-as-right is a presupposition of justice-
as-judgment, which can only be fully enacted by those that possess justice-as-
virtue. [42] While the original creation was entirely good and therefore exemplified a
just state of affairs (Genesis 1:31), the fall from this primordial goodness necessitates
judgment (Genesis 3:14-19) and our need to recover the virtue of justice in and
through the Gospel (Romans 1:16-16-17). This is, | think, a helpful way to think about

it, consistently with the tenor of Scripture as a whole.
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